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PRELIMINARY STATEMENT 


This is an appeal by defendants Claude S. 
Brinegar, Secretary of the Department of Transportation, 
and Raymond T. Schuler, Commissioner of the New York State 
Department of Transoortation, and by several intervenors 
from an order entered In the United States District Court 
for the Western District of New York by the Honorable John 
T. Curtin preliminarily enjoining defendants from continu¬ 
ing construction of a highway bridge over Chautauqua Lake. 

The Environmental Defense Fund ("EDF"), a nation¬ 
wide non-profit organization of nearly 50,000 persons ded¬ 
icated to the protection of our environment and the wise 
use of our natural resources, requested nermission to file 
this brief as amicus curiae because of the importance of 
both the general Drincioles of law Involved In the action 
and the fate of Chautauqua Lake. Issues have been raised 
herein concerning the circumstances in which a district 
court may decline to issue an injunction even where a sub¬ 
stantive violation of the National Environmental Policy 
Act ("NEPA") is shown,and whether a federal agency may 
escape its obligations under NEPA by resorting to the 
doctrine of laches. These issues are significant to 
nearly every suit brought under NEPA. The decision of 
the Court will make law governing all such suits in this 




circuit, and will influence many more cases throughout the 
country; it will therefore significantly affect efforts to 
protect our environment. 

ISSUE PRESENTED 

The District Court did not abuse its discretion 
by granting a nreliminary injunction and refusing to apply 
the doctrine of laches. 

STATEMENT OF FACTS 

Plaintiffs below, an ad, hoc coalition of indiv¬ 
iduals and groups interested in preserving the ecology of 
Chautauqua Lake, brought this suit to enjoin further con¬ 
struction of Section 5C of the Droposed Southern Tier 
Expressway. Section 5C is approximately 2.5 miles long 
and includes approximately .8 miles of a bridge over 
Chautauqua Lake. The ground for the action was that defen¬ 
dants had failed to file an Environmental Imoact Statement 
("EIS") as required by section 102(2)(C) of NEPA, 42 U.S.C. 

§ 4332(2)(C), and a similar statement as required by sec¬ 
tion 4(f) of the Department of Transportation Act, 49 U.S.C. 
§ 1653(f) and 23 U.S.C. § 138. 

The action was referred to United States Magis¬ 
trate Edmund P. Maxwell, who made careful and detailed 
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findings of fact and law. The case then went to Judge 
Curtin who, after a further careful analysis, issued 
the preliminary injunction requested by plaintiffs. 

The District Court rejected the defense of 
laches and concluded that plaintiffs had shown a high 
probability of success on the merits and that irrepara- 
able harm would result from failure to issue the pre¬ 
liminary injunction. The Court adopted the Magistrate's 
finding of fact that at the time of the hearing, construc¬ 
tion of the bridge substructure contract was 3 % complete, 
but that if injunctive relief were delayed until a final 

determination of the issues 

"the construction will have reached that stage 
of completion wherein for economic reasons, it 
would be Impossible to turn back or alter the 
work and thus the environment might be irre¬ 
parably affected." Magistrate's Report, Civ. 
1973-576 at p. 26. 

These findings and all other findings of fact of 
the Magistrate and the District Court are not substantially 
in dispute and are accepted by EDF. 


POINT I 

INJUNCTIVE RELIEF WAS PROPER 


District Judge Curtin correctly stated the stan¬ 
dard for granting a preliminary injunction. There must be 
proof of irreparable harm to those seeking the injunction 
and there must be a showing of probable success on the 
merits. See Gulf & Western Industries, Inc, v. Great At¬ 
lantic 4 Pacific Tea Co. . 476 F.2d 687 (2d Cir. 1973). 

Both requirements have been satisfied in this litigation 
and the injunction Droperly issued. 

A. Irreparable Injury 

Defendants conceded below that no EIS as required 
by section 102(2)(C) of NEPA, 42 U.S.C. 5 4332(2)(C), was 
filed with respect to the Section 5C bridge construction. 
Courts have determined that sufficient irreparable harm to 
justify injunctive relief is demonstrated by a continuing 
violation of NEPA. See, e.£., Environmental Defense Fund , 
I nc, v. Tennessee Valley Auth .. 468 F.2d 1164, 1134 (6th Cir, 
1972). Thus, irreparable harm to nlaintiffs may already 
have been conceded by defendants. Nevertheless, even on 
the assumption that the irreparable harm standard is not 
satisfied merely by finding a violation of NEPA, an analysis 


of the purposes of the legislation and the role of injunc¬ 
tive relief in environmental cases demonstrates that only 
where a project is so near completion that no environmental 
saving would result from restraining construction should 
an injunction be denied. In this extreme situation, the 
injury has already been done and thus plaintiffs could not 
demonstrate irreparable injury if an injunction is not 
granted. This is certainly not the situation here. 

1. Purposes of NEPA . NEPA compels federal 
agencies and departments to consider environmental values 
in all decision-making. Agencies must use a "systematic, 
interdisciplinary approach" to environmental planning and 
decision-making which might have an impact on the environ¬ 
ment. 42 U.S.C. § 4332(2)(A) and 2(B). See generally, 
Calvert Cliffs* Coord. Com, v. AEC , 449 F.2d HOP, 1112-13 
(D.C. Cir. 1971). The Court in Calvert Cliffs * pointed out 
that NEPA required a balancing of environmental and economic 
considerations. 

The EIS required by section 102(2)(C) of NEPA 
insures that the balancing process is carried out by requir¬ 
ing officials of the agencies to prepare a "detailed state¬ 
ment" of the impact that an action will have on the environ¬ 
ment. The purpose of the statement "is to aid in the 
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agencies' own decision making process and to advise other 
interested agencies and the public of the environmental 
consequences of planned federal action." Calvert Cliffs' , 
sunra, 449 F.2d at 1114. This court has determined that 
the impact statement "is a mandate to consider environ¬ 
mental values 'at every distinctive and comprehensive stage 
of the [agency's] process.'" Greene County Planning Board 
v. FPC , 455 F.2d 412, 420 (2d Cir.), cert . denied , 409 U.S. 
849 (1972), and that its nrimary Durpose "is to compel fed¬ 
eral agencies to give serious weight to environmental fac¬ 
tors in making discretionary choices." Monroe County Con ¬ 
servation Council, Inc, v. Volpe , 472 F.2d 693, 697 (2d 
Cir. 1972). If defendants are permitted to proceed with 
construction while drafting an impact statement, the impact 
statement ceases to be a vehicle for "making discretionary 
choices" and becomes instead a post hoc rationalization for 
what the agency has already done, or, possibly, an obituary 
for a precious environmental resource. 

Frequent litigation since the passage of NEPA 
concerning section 102(2)(C) indicates that while federal 
agencies have not always lived up to the strictures of NEPA, 
public interest groups are ready to Join battle with these 
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agencies where there are substantive violations of NEPA.* 

It is submitted that injunctive relief is absolutely neces¬ 
sary if the federal agencies are to be required to comply 
with NEPA at the behest of these "private attorney generals."** 
2. Injunctive Relief . The importance of injunc¬ 
tive relief was succinctly stated by District Judge Blumen- 
feld in 1-291 Why? Association v. Burns , 372 F. Suoo. 223 
(D. Conn. 1974). There, the construction of a portion of 
an interstate divided highway through parts of Connecticut 
was enjoined because of the failure of defendants to prepare 
an adequate EIS. The court noted that construction was "not 
anywhere near complete" and granted injunctive relief. In 
discussing whether the expense incurred by defendants should 
be a factor in determining whether the injunction should 
issue, the court stated: 


* See, e.g., Scherr v. Volpe , 466 F.2d 1027 (7th Cir. 1972); 
Arli ngton Coalition on Transportation v. Volpe , 458 F.2d 
1323 (4th Cir.), cert, denied , 409 U.S. 1000 (1972); 

Lathan v. Volpe , 455 F.2d 1111 (9th Cir. 1971). 

** In 1-291 Why? Association v. Burns, 372 F. Supp. 223 
(D. Conn. 1974), the court noted that this circuit has 
"recognized in NEPA a Congressional mandate" for "scrupu¬ 
lous" decision-making involving environmental impact and 
has "seen the forcefulness of this mandate as authorizing 
special Judicial solicitude of those who seek pro bono 
publico to ensure that the government" lives up to ne"A. 
Id. at”237-38. 


"[I]t is better for this expense to be incurred in 
serving NEPA than to risk the illegal expenditure, 
in contravention of NEPA, of much more substantial 
sums. Moreover, the point of injunctive relief is 
to preserve realistic options for federal decision 
makers, including the option of abandonment of the 
project. Defendants are not entitled to assume that 
full compliance with NEPA ’will have no effect what¬ 
ever on thp decision whether or not to build.* . . . 
It is cheaper to halt construction now and proceed 
later, if this is decided upon, than to continue to 
construct even more of a project which may ultimately 
be abandoned and nerhaos even dismantled." 372 P. 
Supp. at 263. 


Thus, 1-291 Why? Association v. Burns clearly 
demonstrates that when environmental protection is still 
possible and where corrective action is not so costly as 
to be impossible,* the purposes of NEPA are served only 
where an injunction issues halting construction of a project. 
See also Greene County Planning Board v. PPC . 455 F.2d 412, 
422-23 (2d Cir.), cert . denied, 409 U.S. 849 (1972), ("It 
is far more consistent with the purposes of [NEPA] to delay 
operation at a stage where real environmental protection 


* Mere administrative difficulty and delay which may be 
caused by an injunction do not Justify denying injunctive 
relief. The inconvenience defendants have caused them¬ 
selves because of their violation of the law should not 
be a factor in determining whether the injunction should 
issue. Monroe County Conservation Council, Inc, v. Volne . 
sunra , 472 T*.2d at 599; Environmental Defense Fund v. TVA~ , 
468 F*.2d at 1175-76; Gre ene County Planning Board v. FPCT 
sunra , 455 F.2d at 422"-T3; Calvert Cliffs' Coord. Com. v. 
AEC, supra , 449 F.2d at 1115, 1122, 1128; City of New York 
v. United States . 337 F.Supo. 150 , 158 (E.D.IO. 1972) 

(three-Judge court). 


supra . 
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may come about than at a stage where corrective action may 
be s r costly as to be impossible.")* Calvert Cliffs* Coord. 


Com. , supra , 449 F.2d at 1128; Northslde Tenants* Rights 
Coalition v. Volpe , 346 F. Supp. 244, 249 (E.D. Wise. 1972). 

Similarly, in Arlington Coalition on Transportation 
v. Volpe , 458 F.2d 1323 (4th Cir.), cert , denied , 409 U.S. 

1000 (1972), involving an action to halt construction of an 
interstate highway for substantive NEPA violations, the court 
noted that if an injunction did not issue the further in¬ 
vestment of resources would make alteration of the project 
in the future much more unwise. The injunction was granted 
because the highway was not so near completion that "the 
costs of altering or abandoning the proposed route would 
c ertainly outweigh the benefits that might accrue therefrom 
to the general public." Id. at 1329-30 (emphasis in original). 

The very point argued by defendants here — that 
some decisions have permitted construction on a project to 
continue while the EIS is complied with — indicates why 
in this case an injunction should issue now. Invariably, 
in these decisions the construction of the project is so 
near completion that any damage to the environment has 
already occurred . Therefore, obviously, the costs of termi¬ 
nation greatly outweigh the benefits to the environment by 


enjoining completion.* But this is not the case here. 

As was found by the Magistrate, and was adopted by the 
district court below as a finding of fact (and therefore 
cannot be set aside unless clearly erroneous), the con¬ 
struction of the bridge substructure contract was only 
three percent complete, and the ecology of Chautauqua 
Lake could be adversely affected by further construction 
of the bridge.** Defendants concede that only where "very 
little additional damage will occur" should no injunction 
issue where the EIS has not been filed. Intervenors' Brief 
at page 16. A factual finding that substantial damage could 
still occur has been made below. Defendants have thus con¬ 
ceded their case. 

If an injunction did not issue now, in the pas¬ 
sage of time before a final determination of the issues on 


* For example, in Environmental Defense Fund, Inc, v . 
Froehlke , 477 F.2d 1033 (8th Cir. 1973), involving 
the construction of a dam, the injunction was only 
partially granted. The court permitted certain con¬ 
struction activities to continue because of a finding 
that the activities would have "insignificant environ¬ 
mental impact" and that "substantial additional costs" 
would be incurred to terminate. In Greene County Plan- 
ning Board, supra, this court refused to halt construc¬ 
tion of certain high voltage transmission lines because 
construction was "so far advanced", and there was no 
"significant potential for subversion of the substanti- 
tive policies expressed in NEPA. ..." 455 F.2d at 

425. 

** Only five test pilings have been installed out of approxi 
mately 250, and approximately $4.7 million has been spent 
out of an estimated $29 million necessary for completion. 
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the merits the construction would become so near comple¬ 
tion that the rule of the cases cited by defendant would 
become applicable. It would then be impossible to stop 
the work or alter it so that the environment would not be 
affected. This is always the situation in cases of this 
nature. Continuing work on a project, as a practical mat¬ 
ter, makes alternatives which might be less damaging to 
the environment impossible to consider. The course urged 
upon the Court by defendants only leads to the point where 
an injunction becomes useless, a point that already existed 
in the cases relied upon by defendants. Whatever plaintiffs 
are entitled to, they must receive now in cases of this na¬ 
ture. See, Environmental Defense Fund, Inc, v. Froehlke , 

477 F.2d 1033, 1037 (8th Cir. 1973); Environmental Defense 
Fund, Inc, v. TVA , 468 F.2d 1164, 1183-84 (6th Cir. 1972); 
Lathan v. Volpe , 455 F.2d 1111, 1117 (9th Cir. 1971). 

Many of the cases cited in Intervenors' Brief, 
rather than support defendants' arguments, add weight to 
the arguments made herein. For example, in Sierra Club v . 
Mason , 365 F. Supp. 47 (D. Conn. 1973) (cited at page 9 of 
the Intervenors' Brief), the court considered whether to 
issue an injunction requiring defendants to abide by cer¬ 
tain assurances they had already made in an earlier EIS. 

The issue was not whether an injunction should issue bar¬ 
ring further construction until an EIS was filed. In fact. 
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the court had issued a preliminary injunction barring 
continuation of a dredging project until NEPA was com¬ 
plied with. See Sierra Club v. Mason , 351 F. Supp. 419 
(D. Conn. 1972). 

Similarly, in Environmental Defense Fund, Inc . 
v. Armstrong , 352 F. Supp. 50 (N. D. Cal. 1972), aff'd , 

487 F.2d 814 (9th Cir. 1973) (cited at page 10 of the 
Intervenors' Brief), the issue was whether the EIS was 
sufficient as filed. The co’^rt discussed the require¬ 
ments for granting a preliminary injunction. The Inter¬ 
venors ' Brief at pages 10 and 11 sets out this discus¬ 
sion in full. Nothing in that discussion is contrary to 
what has been developed here, but more importantly, the 
case itself is authority for plaintiffs’ position because 
the actual construction of the project was enjoined while 
the statement was supplemented. 352 F. Supp. at 56. 

Finally, it should be stressed that an additional 
purpose of injunctive relief is to assure that federal agen¬ 
cies comply with NEPA. If injunctive relief is not granted 
where there are substantive violations of NEPA and some harm 
to the environment could be avoided, government agencies may 
have little incentive to comply with the mandates of NEPA. 
Injunctive relief, in fact, may be the only tool to effect 
meaningful compliance with NEPA. 


12 



B, Likelihood of Success 


By conceding that an EIS was not prepared,* de¬ 
fendants have also conceded that plaintiffs would succeed 
on the merits of their claim—that defendants have violated 
NEPA. The Magistrate's report to the district Judge below 


correctly noted that 

"As has been stated by the attorneys for the 
parties, the Issue In this lawsuit Is not whether 
the bridge should be built, but Instead, whether 
there has been proper compliance with the pro¬ 
cedural requirements of NEPA." Magistrate's Re¬ 
port, Civ. 1973-576 at p. 27. 

The answer to this question, based on the law and defendants' 
concessions, is clearly no.** Thus, plaintiffs have demon¬ 
strated likelihood of success on the merits. 

Plaintiffs have demonstrated Irreparable injury and 


likelihood of success on the merits. Therefore, the District 
Court was correct in granting an injunction. 


* See Judge Curtin's opinion at 18 and defendant-appellant 
Schuler's brief at 17. 

** Magistrate Maxwell found that 

"[Tlhere ls"nothing in the record of this hearing to 
indicate that the required Federal interagency con¬ 
sultation relative to environmental impact was had 
or chat the other requirements of Section 10210 
were met." Magistrate's Report at 24-25. 
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C• Defendants Other Arguments 

!• Reliance of Private Parties . Reliance by 
private parties on possible federal action should be of 
no legal effect, particularly where the federal action 
violates the law. Thus, Judge Curtin correctly refused 
to give weight to reliance of private parties. 

In considering NEPA, Congress was keenly aware 
of possible economic dislocation which it might cause, yet 
it made no exceptions to the statute for cases where pri¬ 
vate parties have relied on government action. Clearly 
Congress decided that the dangers of ignoring the environ¬ 
ment were greater than the dangers of economic dislocation 
from enforcement of the Act. See 1-291 Why? Association v . 
Burns, supra, 372 F. Supp. at 264. In making this decision, 
Congress realized that private expenditure would occur in 
ever^ case involving NEPA violations since invariably con¬ 
struction contracts are let by the time the case gets to 
court. Thus, by considering this reliance courts would, in 
effect, be forced to deny injunctive relief in each case, 
thereby emasculating the strong mandate of NEPA to consider 
environmental values. 

The analysis of the function of NEPA and particu¬ 
larly the EIS, supra , clearly demonstrate that reliance of 
private parties in illegal federal action* should have no 

* Furthermore, as noted in appellees' brief, the reliance 
was on action taken prior to P.S.4E. approval and there¬ 
fore prior to the time the federal government was even 
committed to the project. 
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weight in determining whether an injunction should issue. 

2. Counsel for intervenors argues in its brief 
(page 12) that there is nothing in the record to suggest 
that defendants or any agencies involved proceeded "with¬ 
out clean hands and good motives". Assuming, for argument, 
that this is so, the plain fact of the matter is that de¬ 
fendants violated the law and should not be rewarded by 
being permitted to continue construction on the project. 

3. The total highway project should not be 
examined in determining whether an injunction should is¬ 
sue. This is the law in this circuit as established in 
Monroe County Conservation Council In c, v. Volpe, ^72 

F.2d 693, 698-99 (2d Cir. 1972). 

II. The Defense of Laches Should Not Be 
Available in Actions of This Nature 

The defense of laches should not be available 
in an action to enjoin non-compliance with NEPA. The na¬ 
ture of the plaintiffs in environmental litigation, the 
statutory duties of defendants, and the interests at stake 
differentiate environmental suits from ordinary suits be¬ 
tween private parties and militate against barring a suit, 
and thereby barring enforcement of the Act, solely because 

of laches. 
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A. The Plaintiffs 


In this case, as in many environmental cases, 
plaintiffs are a loose, ad hoc coalition of groups and 
individuals having a variety of interests in preservation 
of part of the environment. As Chief Judge Blumenfeld 
stated in 1-291 Why? Association v. Burns , supra , 

"With few exceptions environmental action groups— 
especially those such as plaintiff organized in 
ad hoc response to a particular project—lack the 
resources affording access to legal advice in ad¬ 
vance of a decision to litigate. The interests 
of the members of such groups are generally in¬ 
choate and decentralized until action is galvanized 
and funds are mobilized by some startling disclo¬ 
sure which awakens the public to the possibly dire 
consequences of an imminent intrusion on the en¬ 
vironment. Yet dozens of cases have demonstrated 
that absent the advocacy of such groups, the pro¬ 
cedural rights and protections enshrined in NEPA 
stand in Jeopardy of being ignored with impunity." 

372 F. Supp. at 237. 

Plaintiffs in environmental litigation are gen¬ 
erally laymen who lack knowledge of the legal niceties of 
when suit must be brought. As the instant action shows, 
federal approval of grants for major projects involves a 
complicated process. Because of the difficulties for lay¬ 
men in bringing environmental suits and the complexities 
inherent in federal approval of projects, the defense of 
laches should be completely eliminated in environmental 
suits. 


Environmental plaintiffs should not be required 
to bring suit hastily because they are entitled to presume 
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that federal agencies will carry out their obligations 
under NEPA. Environmental Defense Fund, Inc, v. TVA , 

468 F.2d 1164, 1182 (6th Cir. 1972); 1-291 Why? Associa¬ 
tion v. Burns , supra , 372 F. Supp. at 236-37. NEPA places 
the primary duty of enforcement on the federal agencies, 
and citizens acting as private attorney-generals should 
not be faulted when they mistakenly presume that the agen¬ 
cies will fulfill this duty. 

B. The Defendants 

The duties of defendants also militate against 
applying the defense of laches in environmental cases. As 
section 101(b) of NEPA, 42 U.S.C. § 4331(b) states explicitly, 
federal agencies have a "continuing responsibility" to con¬ 
sider the environment. See 1-291 Why? Associati on v. Burns, 
supra , 372 F. Supp. at 237. Although in a given case plain¬ 
tiffs' delay may, as a practical matter, have made it im¬ 
possible to rectify environmental damage already done, it 
should in no way free defendants from their "continuing re¬ 
sponsibility" to protect the environment. Cf. Cape May 
County Chapter. Inc.. Izaak Walton League v. Macchia , 329 
F. Supp. 504, 515 (D. N. J. 1971). If this Court recog¬ 
nizes the defense of laches, it will, in effect, be rewrit¬ 
ing the statute to provide that under certain circumstances 
an agency's duties under NEPA cease, whereas the statute 
clearly provides the contrary. 
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To establish the laches defense, defendants have 
pleaded prejudice in the form of financial losses to the 
State and to private parties. However, these interests are 
insubstantial when weighed against other more important in¬ 
terests defendants should protect. Indeed, the federal and 
state defendants have no interest independent of the public 
interest. NEPA was intended to ensure that federal agencies 
would consider the environment as a vital part of the public 
interest. Plaintiffs' suit seeks only to vindicate the pub¬ 
lic interest by requiring defendants to determine, in com¬ 
piling an EIS, whether ecological factors mandate changes 
in the proposed project. The public will not be prejudiced, 
and therefore defendants are not prejudiced, by having de¬ 
fendants weigh environmental factors with other social con¬ 
siderations in the agency's decision-making process. Indeed, 
Congress enacted NEPA because it determined that it was in 
the public interest for agencies to weigh ecological factors. 

In this action, defendants have fil ;d no EIS and 
therefore the project as currently planned may cause serious 
ecological harm which could be avoided. Defendants' failure 
even to mention this possible prejudice to the public demon¬ 
strates how shallow is their understanding of the importance 
of the environment and of the Congressional mandate in NEPA. 
In short, laches is not a defense because the public suffers 
no prejudice from enjoining substantive violations of NEPA. 
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Certainly, the delay of private parties in trying to vin¬ 
dicate the public interest should not prevent the courts 
from forcing governmental agencies to observe their statu¬ 
tory duties. 

C. The Interests at Stake 

Finally, the nature of the action should prevent 
application of the defense of laches in an environmental 
case. In Arlington Coalition on Transportation v. Volpe , 

332 F. Supp. 1218 (E. D. Va. 1971), rev'd , 458 F.2d 1323 
(4th Cir.), cert . denied, 409 U. S. 1000 (1972), the Court 
of Appeals conceded that prior to the suit defendants had 
already made a substantial commitment to the project and 
that plaintiffs could have sued 13 1/2 months earlier than 
they did. However, the court refused to invoke laches "be¬ 
cause of the public interest status accorded ecology pre¬ 
servation by the Congress." 458 F.2d at 1329. See also 
First National Bank of Chicago v. Richardson , 4Q4 F.2d 
1369, 1372 (7th Cir. 1973); Fnvlronmental Defense Fund, Inc . 
v. TVA , 468 F.2d 1164, 1182-83 (6th Cir. 1972); 1-291 Why ? 
Association v. Burns , 372 F. Supp. 223, 237 (D. Conn. 1974); 
Life of the Land v. Volpe , 363 F. Supp. 1171, 1176 n. 20 
(D. Haw. 1972); aff*d sub , nom . Life of the Land v. Brlnegar , 
485 F.2d 460 (9th Cir.), stay and injunction entered by Mr. 
Justice Douglas vacated, 414 U. S. 1052 (1973); Ward v . 
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Ackroyd , 3HI* JP. Supp. 1202, 1212-13 (D. Md. 1972). 

Cases which have sustained the laches defense 
have done so without considering the public policy impli¬ 
cations of so doing.* We urge this Court to adopt the 
rule stated by former Chief Judge Friendly in City of New 
York v. United States , 337 F. Supp. 150, 160 (E.D.N.Y. 1972) 
(three-judge court): 

"The tardiness of the parties in raising the issue 
cannot excuse non-compliance with NEPA; primary 
responsibility under the Act rests with the agency." 

Accord, Jones v. Lynn , 477 F.2d 885 , 892 (1st Cir. 1973); 

Environmental Defense Fund, Inc, v. TVA , 468 F.2d 1168, 

1182-83 (6th Cir. 1972); 1-291 Why? Association v. burns , 

372 F. Supp. 223, 240 (D. Conn. 1974). 


* Although several courts have indicated that laches may 
be a defense in an environmental suit, in most of these 
cases the court simply assumed without discussion that 
the doctrine applied and then found the defense not 
sustainable under the facts of the given case. It is 
quite possible that denial of an injunction in those 
cases which have sustained the defense of laches can 
be justified on grounds discussed in part I of our 
brief, supra . In each such case it appears that most 
of the work in the project was already completed and 
that most environmental harm had already been done. 
However, dismissal for laches has certain detrimental 
effects not incurred by staying or temporarily denying 
an injunction. A case dismissed for laches does not 
reach the merits and thus never reaches the question 
of whether substantial environmental harm might still 
be avoided by making changes in future work. Moreover, 
dismissal for laches prevents review of the adequacy 
of the EIS (or, as in this case, obviates the need for 
writing one at all), which encourages federal agencies 
to continue to shirk their duties under NEPA. 
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CONCLUSION 



For the reasons stated above, the decision and 
order entered by Judge Curtin in the United States Dis¬ 
trict Court for the Western District of New York prelimi¬ 
narily enjoining defendants from continuing construction 
of the bridge over Chautauqua Lake should be affirmed. 


Dated: New York, New York 
September 26, 1974 
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DEBEVOISE, PLIMPTON, LYONS & GATES 
Attorneys for the Environmental 
Defense Fund 
299 Park Avenue 
New York, New York 10017 
752-6400 


Robert A. Hillman 
George W. Dent, Jr. 
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